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Arising out of Order-in-Original No STC/Ref/183/HCVNista/Div-I11/15-16 Dated 31.03.2016

Issued by Assistant Commr STC, Service Tax, Ahmedabad

'el 31cflclcf,ctf 'cf,'f "IF!" :g1 t@T Name & Address of The Appellants
Mis. Vistaprint Technologies Pvt Ltd Ahrnedabad

~ ~ ~ ~~ al aft anfaa Ufa Tf@era»rl at 3r@a RfRr« Tar a
raaT &­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- ·

#tr ye, ra yen vi ara s4la znzneravwr at sr@­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRfrll"~,1994 c#\" tTRT 86 cfi 3ivfa 3r4ta atf au at \i'fT "flclml:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a 2bf ls Rt zrca, ar zrcs vi arm sr9#ta =urn@raw it. 20, +€ca
g1ffctcc1 ¢l-llh:1°..s,~~. 31t5l-Jc;lcsllc;-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3t)ta =muff@raw at fat; 3rferfu, 1994 c#r tTRf 86 (1) cfi 3iafa rfg ?ara
P!lll-JlcJC'1l, 1994 cfi m1=f 9 (1) cfi 3Rflm mf«r qwf ~.it- 5 l'.f "'cfR ~ l'.f c#r "G'fT
ah+ft vi Ur re fGra an2r a fsg 3rat at nu{ it sud #Rzi
hit sf aRg (a vamfr #R sift) 3ITT 'ffl~ l'.f fGa en ii +urznf@rawal quit fer
t cfITT f ad6fa eta #as a .-lllll4"10 cfi~ xftlt~lx cfi "l1l=l if ~,ts1ifchc1 ~ ~ cfi 'fiCf
l{ \JJ"ITT mrrcITT ctr l-Ji<T, ~ ctr l-Ji1T 3jt rat ·a u+fa 6T; 5 c1mf m ~ cpl'[ '€ agiT
1 ooo /- ~ ~ N<fi I \JJ"ITT mrfcITT ctr l-Ji<T, ·~ ctr l-Ji1T 3jt ama ·al Gfn 7, 5 c1mf m
so c1W ac}J 61 m ~ 5000 /- ~ ~ N<fi I \JJ"ITT mrftITT ctr l=fflT, ~ ctr lTTlT 3TT'1 ~ Tfm
~~ 50 c1mf a sq uznat ? aei 5u,1ooo/- #ta haft zft I

(ii) The appeal under sub section (1) of S~ction 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shalt be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/­
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is more
than five lakhs but not exceeding Rs. Fift Lakhs, Rs.10,000/- where the amount of service tax
& interest demanded & penalty IEW,i - i ,, , than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assi~t9n~r=P ~ qf , e bench of nominated Public Sector Bank of
the place where the bench of T 'iP ~ · a II! r~ ·
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(iii) fufm 3rfq~-i:i.1994 clft urfr e6 at Uq-qrr3ii vi (2g) # 3@<@ 3rcftc;i ~
famra1, 1994 cf> frrlr:r o (2) aifa Paa utf "CR'l.i'r.-7 "ri cf,) \iJT ~ zct ~ ml?-T
mgr, izr sn zyeas (or4la) z# arr di i;rfrrm (0IA)( \:!WI ~~ ~frr 5Tlfi) 3ITT .3Jllx
3TI¥i,i, ~ / '3"CJ 3TI-p@" 3JQ,Tcll A219k cf>;ctfll 'CfC'lfri ~. 3Jlflc.Tm~ cn'l- 3ITT!cR c!iX"l
cf> 001 ta g arr?r (oIo) # uf ur4 a)f 1

(iii) The appeal u·nder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar.companied by a copy of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b_e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. 7.[11-TR~'r!mf ~rmwl ~ 3ffi7:fT-l, 1975 ct'\ ~ITII tR 3~-1 cf> 3Tcfl@ fr!mfuf fch"l;!
3ru qe ant vi en qf@rah 3man 4) uR U 5 6.5o/- tR\ c!TI rlJTTT@ll W" ftcnc
~lJT 6A1 'cfll%l{ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. ~m ~~. '3cCJTG ,ffeP zct 'fli:Hi5x irlfl'i.;ft;.T ·;:irri11f?rcnxu1 t~fcrfq) ~ll·•nm;\t, 1982 if Tfftm
\!Ct 3RJ xt<i~TI l'!Jl-Tm cn'l- x-rfA=ifkct cr,-Aa Rail al 3it 9 ezI 3JT<l)PTil fctnrr uimr t I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mm~.~ xCITc.' ~c><fiad hara 3r4a)r u@)aUT («@tv4a) h m'B Jltfm1 m a--flafNT ;Jl
sc4ta 3urz ya 3#f@1f74a, r&yy #r Ir 3'-l1:n c); 3-frlirc=r fm'fm(~-~) .3ffetfc'r<r.i::r ~0iV(~01V ~~f

~'-l) fciia: e.ec.2sty Git #fa4r 3#f@1fun,8&¥ ciTT ~r:CT z3 2h 3iiahara ahar#r a{ ,Tr
f.:lt'-4c'r fr nq{-nfg 5rmaar 3raf, rra f ~-.ff l:JHT ~i 3icf.itc=r ;;JdTT cfil" ~c'f ?.TTm 3rcrmla t°lf <.ml
a-tr <If-{~ ~•llJ TI" 3Tm cl~

he2tr 3er yeas vihara h 3iaiaajr Ra wvya" 3 f@arr gn@rr&­
(i) 'l.lm 1 ± 3iaiauf znw
(ii) :rr.rdc ;:,r;!lf ciTT ~ ~- 'J]M(f ·{ffer
(iii) :flc'fclC: ;;i;i:rr ~<liHTcfMI if; ~<fJ-T 6 c); 3icf.!Trf ~ {tlfcFf

e» 3ri qr re fhs err h lJlcf"<~lcf \7.lrn<r ('lf. 2) 3fR1~. 2014 m .3,R-;Fa1 ~t '{<T f<ITT.f\
3r4if)qq1f@)nrr7ran far)larnr3rif vi 3141 atupai)l

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20'14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenval Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

i::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) sr iaf ii, sr 3r2gr huf 3r4hr qi@raw h marer sf greens 3rrur rca1 vs
fcr~~c=fr 'J-l'm fcITT!" if[lJ ~ m 10% a1-arc:rrc,m at rzi baaus fafer pt aa c;Usm
IO¾ 3JJRTTc'fcR'c!?i'~tlcncfr6°1

4(1) In view of above, an appeal ag~1§:.s~t.~~~a~ lie before l11e Tribunal on
payment of 10% of the duty demanded WJ!~L d~Glf~Ji, cl Jy,tand penalty are in dispute, or
pe1ialty, where penalty alone is in dispL1 e.!f fr(~ 1jr± ?L
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M/s. Vista Technologies Pvt. Ltd, 1'04, 201-204, 301-304,

Commerce House 5, Corporate Road, Prahladnagar, Ahmedabad (hereinafter

referred to as 'appellants') have filed the present appeals against the Order­

in-Original number STC/R~f/183/HCV/Vista/Div-III/2015-16 dated
31.03.2016 (hereinafter referred to as 'impugned orders') passed by the

Asst.Commissioner, Service Tax Div-III, APM Mall, Satellite, Ahmedabad

(hereinafter referred to as adjudicating authority'); Appellant holds ST
registration No. AAMCS 1800 MSD002 w.e.f. 11.08.2015 as centralized

registration at above premises. Prior to this they were holding single

registration in same name but at nr. Akota stadium, Vadodara.

2. The facts of the case, in brief, are that the appellants filed refund claim

under Notification 27/2012- CE (NT) dated 18.06.2012 read with rule 5 of

O CCR, 2004 for refund of accumulated and unutilized credit of Rs.

35,35,352/- on 31.12.2015 for period Jan-2015 to March-2015. Appellant

has submitted following original and two revised return ST-3 returns
submitted on due date, 23.07.2015 and 15.10.2015 for period Oct. 2014-

March- 2015 wherein credit availed during 01/2015- 3/2015 and closing

balance of credit were changed.

0

01/15 to 3/2015 Filed on due date Manual revised Manual revised

25.04.2015 ST-3 on 23.7.15 ST-30n 15.10.15

Opening Balance 48,13,260/­ 1,08,06,492/-

Credit availed NIL 94,93,974/- 35,32,359/-

Closing Balance 1,43,07,234/- 1,43,38,851/­

Refund claim was rejected vide impugned OIO on following grounds-
I. CENVAT credit accumulated during 01/2015 to 3/2015 since not filed

correctly in time the same is required to be taken "NIL" on the basis of

original ST-3. Therefore no refund is admissible as no credit taken

during relevant quarter.
II. If manual submission date of 15.10.2015 is considered then Credit is

availed after six month as time limit of six months for taking credit
ends on 30.09.2015, therefore credit itself is not eligible in terms of

Rule 9(1) of CCR, 2004.
III. Hypothetical amount of credit 94,93,974/- availed shown in revised

ST-3 dated ::~ough revised within prescribed 90_ days u/r \

7 of servic~~\,the said amount can_ not be considered f~r
a l t o »wn o le&lndasf,s a t @m o u n t formed m a o n a t v el y o r a r b i tr a r y

L?, 1i:,"1--:-~1tJ> (j. ·,__; f
'\,-0 ...,. .., .,,,,y
"c,,so" #
erg±are •



4 V2(ST)69/A-11/2016-17

lacking any factual reality. Said amount is not supported by any

documentary evidence and it is not in consonance with refund amount.
IV. Manual ST-3 return filed on 15.10.2015 is not acceptable as there is

no provision to file return manually and after prescribed 90 days limit.
V. Original registration was not centralized and as such the CENVAT

credit availed prior to registration of un-registered premises is not

allowed. In support of argument judgment in case of Market Creators
Limited [2014(3) ECS (185) (Tri.-Ahd.)] is cited.

VI. Bank realization certificates required as per para 3(d) of Nati. No.
27/2012-EX (NT) is not submitted hence refund is not admissible.

VII. Total Credit Rs. 14,41,474/- availed on various services like, Short

term accommodation service (31,939/-), Air travel agent services

(9807/-), out door catering service (32,205/-), works contract service

(10,46,135/-), restaurant service (1,125/-) and real estate agent
service (2,92,112/-) is not admissible as said services are not "input
services".

4. Being aggrieved with the impugned order, the appellants preferred an
appeal on 30.05.2016 before the Commissioner (Appeals-II) wherein it is
contended that-

I. Condition /pre-requisite which is paramount importance for allowing

credit is that services should have been received for export and the
appellant should have suffered the service tax.

II. As per rule 7(1) of service tax rules, 1994 read with section 65(12) of
Finance Act-1994, only person liable to service tax is required to get
registered and file ST-3. Appellant being 100% exporter of service is

not required to get registered and required to file ST-3 periodically.
III. Claim is rejected merely on ground that CENVAT credit availed is not

reflected in ST-3. Substantial benefit should not be denied on
procedural and technical grounds.

0

0

IV.

V.

There is no requirement in said notification and application form-A
under said notification that CENVAT credit disclosed in ST-3 only
should be allowed as refund. In support of argument judgment in case

or wNs Global services Pvt. 9!ga.Se@SP,Rune I(order No. A/2860­
2861/15/M dated 06.05.20143,j1£@@3€¥
Refund soul4 e orated on fpeja9fr if@Ar arc ana not on the
b · f I · b I O t\'~ \ U I" r •'' / ,.., . f · dass o cosing a ance in re lkns. nsupport/o argument, ju gment""° I2me;y n

st-JL
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in case of Serco Global Services Pvt. Ltd [2015(39) STR 892 (Tri.

Del.)] is cited.
VI. In case of Broadcom India Research Pvt. Ltd [2016(42) STR 79 (Tri.

Bang.)] ground of rejecting the refund claim was CENVAT credit shown

in ST-3 does not tally with amount of refund claim. The relevant

extract of the judgment is reproduced aS - "The next ground is that Cenvat

credit shown in the ST-3 returns does not tally with the amount claimed in the refund claims.

In my opinion, the refund claim is not based on ST-3 returns and ST-3 return is nothing but a

report of transactions that have taken place over a period covered by the returns. On the

ground that the figures in ST+3 returns were not correct or there was a substantial difference,

refund claim cannot be rejected. For the purpose ofconsideration ofrefund claim, the relevant

documents on the basis of which credit was taken, nature of service and its nexus and

utilization of the service for rendering output service are relevant and merely because there

was some mistake in the ST-3 returns, substantive right of assessee for refund cannot be

rejected. Therefore, I do not consider it necessary to consider the issue as to whether figures

in ST-3 returns ta/lied with the amounts claimed in the refund claims or not."
I

VII. Registration was amended on 12.06.2015 to obtain centralized

registration(added all premises for which CENVAT credit is availed) and

all the credits were shown in revised return filed on 23.07.2015.
VIII. Input services in respect of which CENVAT credit is rejected on ground

that the address mentioned on voices is not covered under registration
certificate. There is no requirement in rue that registration to be taken
for availing credit. As per rule 4(7) CCR credit is allowed on invoices

received. Said service is utilized for export therefore credit is
admissible. In case of JP Morgan Private ltd. dtd. 2.2.2016 it is held
that no restriction exist in availing credit before grant of registration.
In support of argument, cited judgment in case of Imagination

Technologies India Pvt. Ltd [2011-TIOL'-719-CESTAT-MUM)] is cited
wherein it is held that nowhere it is mentioned in the law that the

credit is not available prior to registration.
They have already submitted FIRC received from bank evidencing
receipt of consideration towards export of services during 01/2015 to

3/2015. Certificate from Bank declaring the receipt of foreign

IX.

X.

exchange against the specified invoices raised has been filed. One-to­

one co-relation of bank certificate with invoices copy can be verified by
department. In case of Apotex Research Pvt. Ltd [2014-T1OL-1836­
CESTAT-BANG] it is held that , what is required to established by

exporter is that the in respect of export invoices consideration if

toreton cp#sf@ii@pspeen receive.
ts$_e·»Works ggn#fag#@@serices used for renovation and modernization of

.. i ws \.a. b sh t teasting,{P9IR"2$8, "/!gh) vs used for export usness. or erm
accommodatjonserice, Air travel agent services, out door cateringEr 48
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service , Works contract service, restaurant service and real agent
'service are admissible for credit as used in furtherance of business

and exports.

5. Personal hearing in the case was granted on 16.11.2016. Shri Manoj

Chandak and Shri Minesh Jain, both CA, appeared before me and reiterated
· the grounds of appeal. They submitted additional submission wherein it is

stated that-
I. Works contract service is used in modernization of premises

wherefrom export of out put service is undertaken. They submitted

judgment in case of M/s Red Hat India Pvt. Ltd and M/s Alliance Global

Services IT India Pvt. Ltd. in support of their contention.
II. Outdoor catering service is used in export of out put. They submitted

judgment in case of M/s Hindustan Coca cola Beverages Pvt. Ltd and

M/s Cargill India Pvt. Ltd. [2015(38) STR 587(Tri. Bang.) in support of

their contention.
III. Restaurant service is used in export of out put. They stated in previous

quarter refund is given by the adjudicating authority.

IV. Air travel agent service is used in export of out put. They submitted
judgment in case of M/s Goodluck Steel Ltd. [2013(32)STR 123 (Tri.
Del.) and M/s Fine Care Biosystem [2009(244) ELT 372 (Tri. Ahd.) in

support of their contention.
V. Non inclusion of one of the branch in the registration certificate is

merely technical lapse for which benefits of claim can not be denied.

They submitted judgment in case of M/s Bharat Sanchar Nigam Ltd.
[2009(14)STR 699 (Tri. Chennai.) And M/s UM Cables Ltd. [2013-TIOL

. 386 HC MUM CX) in support of their contention.

DISUSSION AND FINDINGS
6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing.

7. Argument of appellant is based on decision of Tribunals that refund is
_a+ro.,

not to be granted on returns. Hove@y,"ffjrtythat appellant 's submission is

not correct because in those de$$/6gpk±be@fount/figures were not under
doubt. However in the presenl case'the]<refund amounts as well as
accumulated cenvat credit ams8k%%,jrsed many times. It should\ -4---- .0' 4k 6+s:" /
be noted that the ST-3 returns a,r-.e..._:::~tratutory document and can not be
changed at will. On the contrary the credit A/c register maintained by

$

0

0
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service provider is now a non-statutory document and giving precedence to
non-statutory document to statutory documentwill not be a prudent
practice. This aspect has not been examined and discussed in any of the
citation submitted by the appellant. Honorable Tribunal has also not
considered and examined under what authority figures mentioned in

statutory prescribed returns should be discarded when C.Ex. Rules /Service

Tax Rules/Act do not prescribe any investigation or cross

examination/verification before sanctioning refund. The pitfall and danger of

accepting private records over statutory return has not been considered and

discussed in any of the citation, which will lead to very dangerous and

revenue risky situation. The rules are prescribed in a sequence which has

considered every aspect for the provisions of notification along with Central

Excise Rules and other related statutory provisions and have tried to take

care of while formatting in a logical sequence. If any of this sequence is

broken then it is open to mis-utilisation and fraught with risk

7.1 Rule 9(5) and 9(6) of credit rules states that manufacturing of final

products or the provider of output services shall maintain proper records for
the receipt and consumption of the input services in which relevant
information regarding the value, tax paid, CENVAT Credit taken and utilized.
Rule 9(2) provides that Assistant Commissioner may allow the credit of
CENVAT if he is satisfied that the goods and services have been duly

received and accounted for in the books of accounts of the receiver of

service.

7.2 For the same period 01/15 to 3/2015 credit availed figures have
0 been revised three times which proves that appellant is not maintaining
v credit account properly and there is scope of manipulation and changes.

i. In another instance, pertaining other refund OIO dated 19.02.2016 for
period 10/2014 to 12/2014, credit availed figures are re-revised

four times.
ii. In another one more instance pertaining other refund OIO dated

29.01.2016 for period 7/2014 to 9/2014, credit availed figures are
t ,

re-revised- three times.

It was a fit case for denying refund under credit rule 9(2) read with 9(5) and

9(6) of CCR, 20,,,,~t proper maintenance I of Account itself. Frequent

revising and ref@singhe@edit figures in sr-3 without authority) by such

a hue erVee/egg6#eek,ergates serious doubts and ts not acceptable.
Adjudicating~~tho~!;; h9(ijverlooked this severe lapse but has rejected

refund on soITTe*.,,~kl_e}...::g-{dur:icls. This ground needs to be looked into afresh in

3EEs>
$
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view of my above observation by the original authority in remand

proceeding.

8. It is concluded in impugned OIO that (a) Short term accommodation

service, (b) Estate agent/brokerage service, (c) out door catering service

and (d) restaurant service (e) Air travel agent services and (f) Works
contract service are not used up in providing out-put service and said

services are not 'input service" as per definition given in CCR, 2004. It is

contended bt appellant that If said services i.e above .(a) to (d), are not
taken, then it will have adverse effect on export business to which I am
unable to agree as no narration as to how this services are used up for out
put services made. I find that brokerage service received by appellant in

acquiring premises on rent is in nature of business activity and business
expense. Estate agent/brokerage service is utilized in setting up of business

premises and has no nexus with the out-put service therefore credit is not

admissible. Four services (a) Short term accommodation service, (b) Estate
agent service (c) out door catering service and (d) restaurant service has no
nexus with the out-put services and this services may have been received
but not necessary fore core export activity, therefore they are not covered
under rule 2(I)(i) and its inclusive clause definition. Appellant have produced
various judgments as stated above in respect of above four services in their

appeal memo and during the course of hearing. Said judgments produced for

(a) Short term accommodation service, (b) Estate agent service (c) out door
catering service and (d) restaurant service are not squarely applicable to
appellant as out put service is different and said input services has no nexus

!
even at a remote end. Phrase "activities related to business" is not be
eligible for Cenvat credit with effect from April 1, 2011 as said phrase is
deleted from input service definition by Notification No. 3/2011-CE(NT)
w.e.f. 01.04.2011. I hold that credit in respect of said four services [i.e (a)

to(d)] being "activities related to business" and being expenses in the nature
of business is not eligible for Cenvat credit and consequently refund thereof
is not admissible; however I allow credit /refund in respect of (e) Air travel
agent services.

-air5-.
9 R f d I . (f) W k .f'~,~,-1cR (A<n-~''r».'\. , . ,. e un c aim on or s !29.'}t,r;a~-se.:ry,F:,~ Is reJected on ground that Is

f so )6
not input service for providing/sarvf&$if terjs of rule 2(0) of CCR, 2004.

[ r ) ·
Notification No. 3/2011-cENrjfatedjiArc}r5/2011, inter ala, deleted the

$ %\'AZ
Phrase 'setting ug' from the inclusi.v'e,n;a,·rr,.1;0r trne definition.

1- - e ±-ba;..27"a­
9.1 Post facto April 1, 2011,"(I) "input service" means any service, ­

0
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......................... and includes services used in relation tO (setting" deleted from

here), modernization, renovation or repairs.gf 'a factory, premises of

provider of output service or an office relating to such factory or
premises."

Hence, broadly, services relating to "setting up" of premises of provider of

output service is not be eligible for Cenvat credit with effect from April 1,
2011. However, services relating to modernization/renovation/repairs of
premises of provider of output service is still continued to be eligible for

Cenvat credit.

9.2 Omission of word "Setting up" from definition clearly indicated that

Government intention is to not allow credit of services utilized in initial
establishing of business of service provider or manufacturer. Once the

business is already setup, the services can bee utilized to modernize, repair

and renovation. Set up means (a) to create the needed condition for
something (b)to establish or to create something (c) to put equipment in

particular place so that one can work. Here one should understand the
difference between phrase "set up" (verb) and "setup" (noun). The verb "set

up" is preceded by "to", like "to set up" which means its activity (verb) done
on some object (noun). Here the activity of initial "setting up" i.e furnishing ,
installing furnishers, office movable infrastructure, electrification, civil

,
activity, net working etc is done in premises. Once the office is setup, it can
later on or after some time be modernized, repaired or renovated. New

definition in 2011 has deleted only word "setting up" and other words

"modernization" , "repair" and "renovation" were still there post 2011.
Appellant purposely names its "setting up" activity carried out as
"modernization" to avail the benefit of service used in creating new

I

establishment.

9.3 I have perused the works contract agreement dated 01.05.2014

entered between Vistaprint Technologies, Vadodara and DTZ International
Property advisor Pvt. Ltd, Bangaluru. Agreement is for designing,

procurement and construction for leased premises at "Commerce House-5,

office No. 201, 202, 203, 301,302,303 & 304, Prahladnagar, Ahmedabad.
Works contract service is used in the "setting up of new premises" for

starting new unit in ahmedabad. Centralized service tax registration of this

newly set-up premises ,,.(.,~i~~ Technogies, Ahmedabad) is taken on
;ace-»11.08.2015 but before[hap,s@fessactivity, including of export activity, wasp'7 cg» Yet

undertaken from Vist•~pf~ht l~@hnoi°0.~~l~s, Vadodara. Works contract expense
lke k%» h±l.· r Qis Incurred for setting{Ppfepuses mn Ahmedbad. Expense Is o ° B}]l0.s w

+re»so", f
±r­

0
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12,33,33,960/- and it includes internal civil works, Electric works, Air

conditioning, Modular workstation, security system, Networking, Chairs, UPS,

Carpet, displays/soft furnishing, DG sets , consulting fees and Miscellaneous

expense

9.4 Input credit of service tax can be taken only if the output is a 'service'
liable to service tax or a 'goods' liable to excise duty. Since immovable

property taken on lease is neither 'service' or 'goods' as referred to above,
input credit of service tax paid to real estate agent for acquiring premises on

rent and paid to works contractor for "setting up" new business· premises

cannot be taken. Works contract service has no nexus and absolutely no
relationship with the out-put service. Works contract service undertaken by

appellant is not covered under main 2(1)(i) definition part nor under inclusive
part of definition. Moreover construction part i.e civil part of contract is
specifically excluded is from the definition.

9.5 Appellant contention is that works contract service is used for
modernization of office is not tenable as modernization can be undertaken

where there is existing infrastructure and furnishing. Modernization refers to

a model of a progressive transition from a 'pre-modern' or 'traditional' to a
'modern' infrastructure and furnishing. In the instance case when leased

premises itself was devoid of internal infrastructure and furnishing, there is
no question of modernizing office premises. Switching over in a existing
premises from traditional infrastructure to high-tech mordent infrastructure
is a called modernization. Instance case is addition of new separate premises
(i.e premises of Ahmedabad) of existing unit of Vadodara but is not a case
of modernization of existing unit of Vadodara. New office infrastructure at
Ahmedabad added may be modern but it is not a case of modernization. It is

case of initial setting up of new premises at Ahmedbad. I find that it is

simply "setting-up" of new premises and said "setting-up" of new premises
can not be equated as modernization of office.

9.6 Moreover appellant has argued that works contracts service undertaken
for repair and renovation is eligible for input service in terms of CBEC Circular

No. 943/04/2011-CX dated 29.04.2911. I would like make a point that
6 "sf>

"setting-up" is altogether different"then??repair and renovation" as "repair
ii .aso,z ­and renovation" can be upeak@f$ only- for existing infrastructure and

furnishing. Since the pr&isgses@'{ijerenewly furnished with office
\}\" /A

infrastructure, the benefit ofsaid.ciglar can not be extended to the
·-·,. ;; :

'I '
!

0

appellant.
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9.7 Appellant has relied upon Judgment in case of Red Hat India Pvt. Ltd.

[2016 (44) S.T.R. 451 (Tri."- Mumbai)] wherein it is held that Works

Contract Service used for construction service is only excluded and further it
is held that Works Contract Service used for "maintenance of office"
equipment does not fall under exclusion category in definition of input

service. Said judgment is regarding provisions of works contract service to

existing set-up premises of service provider. This judgment is of no use to

appellant because, in instance case, works contract service received by
appellant, is not used for "maintenance of office" but it is used for setting up

of new office and "setting up" work has been excluded from definition of

input from April, 2011. Not only "construction service" but all the services
used in setting up of office premises of service provider or setting up of

factory is excluded from the input service definition.

0 9.8 Appellant has also relied upon Judgment in case of Alliance Global
Services IT India (P) Ltd. [2016 (44) S.T.R. 113 (Ti. - Hyd] wherein it is

held works contract service credit is available on "repair and renovation" of
premises. Again this judgment is of no use to appellant because, in instance

case, because works contract service received by appellant is not used for
"repair and renovation" of existing premises. In view of forgoing discussion
I hold that Works contract service credit (Rs. 10,46,135/-) is correctly
denied in impugned OIO and consequently the said refund is not grantable.

10. One of the conditions for allowing refund is that BRC should have

been received. Appellant has produced FIRC wherein receipt of foreign
currency is shown. From FIRC it can not be established that said receipt is in

0 respect of export invoice or services in respect: of which claim is filed. At
para 3(d) of Nati. No. 27/2012-EX (NT) it is mentioned that "The applicant

..
shall file the refund claim along with the copies of bank realization certificate

in respect of the services exported". Bank realization certificate (BRC) is
must for claim as it is also evident from para 4(ii) of form- A prescribed
under notification 27/2012- CE (NT). Appellant has produced CESTAT
judgments in the case of Apotex Research Pvt. Ltd [ 2014-TIOL-1836-

CESTAT-BANG] wherein at point No. 7 of judgment ruling is given about

foreign remittance. It is stated that.... "A certificate from the bank certifying

that the amount in the invoice has been received specifically with reference. .

to invoice has to be maGl~®afflplf,l:,, What is required to be established by an
I4exporter is that in res&e of@@invoice:raised by him, consideration in foreign"?] #es re
r v' }'currency has been raJ~(%€1''. S~;t,h c7~dificate may suffice the requirementR

~

~ _,,\ ;:,· C ,""1 > ."-•/
}< 2\ «. o ­para 3(d) of Nati. No. ?77c~-0~$'{1')11f). Appel_lant has produced HSBC bank
? cs.

• + •
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certificate dated 05.04.2016 certifying to effect that foreign remittance in

respect of said claim export invoice is received. I hold that Bank certificate

certifying receipt of payment of export invoice will suffice the requirement
instead regular BRC but subject to verification by refund sanctioning

authority. I set aside the impugned OIO as far as it relates to rejection of
claim of BRC issue. It is just and proper in the interest of justice to remand

back the case to original refund sanctioning authority to allow claim after

due verification of bank certificate and export invoice remittance covered

under above claim quarter without insisting for BRC. Appellant shall be given

chance to produce document and of personal hearing before passing order
by adjudicating authority in this regards.

11. Now I come to issue regarding invoices bearing address of un­
registered premises. Adjudicating authority has not raised any objection
other then un-registered premises issue in respect of invoices showing

address of un-registered premises. It is not concluded in impugned OIO that
services are not received and not utilized in service exported. I hold that

credit refund is admissible to appellant in respect of such un-registered
premises. Judgments in case of M/s Bharat Sanchar Nigam Ltd.
[2009(14)STR 699 (Tri. Chennai.) And M/s UM Cables Ltd. [2013-TIOL 386

HC MUM CX) cited by appellant is squarely applicable to issue. Adjudicating
authority has relied upon judgments in case of M/s Market Creators Limited
[2014(3) ECS (185) (Tri. Ahmedabad) is regarding ISO therefore it is not
applicable for centralized registration issue. In view of foregoing discussion
credit availment of unregistered premises invoice issue is decided in favor of

appellant

12. Regarding availment of credit beyond six month, adjudicating authority
has never disputed the receipt and usages of services in export of goods,
therefore substantial benefit can not be denied. My view is supported by
following judgments-

0

0

I.

II.

III.

IV.

Wipro Limited Vs. Union of India [2013] 32 Taxmann.com 113 (Delhi
High Court)

Kothari Infotech Ltd V/S Commissioner of Central Excise, Surat ­

[2013] 38 taxmann.com 298 (Ahmadabad - CESTAT)
Mannubhai & Co. Vs. Commissigpqer of Service Tax

(2011)(21)STR(65)- CESTAT (Ahma~cl~~

wrsostore rarer=cen#$$41%%$ft%0j4$%con»mt»sorer 1so
sears kg ea $ }

{ Yo + k

<zez% --
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V. CST Delhi vs. Convergys India Private Limited 2009 -TIOL -888­

CESTAT -DEL-2009 (16)STR 198 (TRI. - DEL)
VI. CST Delhi vs. Keane Worldzen India Pvt. Ltd. 2008- TIOL -496 ­

CESTAT -DEL: 2008 (10) STR 471 (Tri. - Del)

In view of foregoing discussion credit availment beyond six months issue is

decided in favor of appellant.

13. Issue of credit of works contract service, real estate agent service, Short

term accommodation service, out door catering service and restaurant service is
decided against the appellant. Issue regarding credit of Air travel agent services,
un-registered premises invoice credit and credit availment beyond six months

issue is decided in favor of appellant. Issue regarding non submission of BRC is
allowed by way of remand back to original authority. Also remanded back in view

of my observation in para 7.2 of the order.

O 14. In view of above, Appeal filed by the appellant is partly rejected,

partly allowed and partly remanded back.

15.

15. The appeals· filed by the appellant stand disposed off in above terms.

sna.CC­
(3um &is)
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SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Vistaprint Technologies Pvt. Ltd,

104, 201-204, 301-304,

Commerce House 5, Corporate Road,

Prahladnagar, Ahmedabad

Copy to:

1} The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.



14 V2(ST)69/A-II/2016-17

3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Asst. Commissioner, Service Tax Div-III, APM mall, Satellite,

Ahmedabad.
5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.

6) Guard File.
7) P.A. File.


